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Issue 2

COURT REPORTS

factors, including current drought conditions, the Board decided to
reserve this excess water for the 1997 growing season rather than release it to members as an additional allotment in 1996.
In response to the Board's decision, Branley Farms filed an action
in state court. The Board filed this appeal after the trial court issued
alternative and preemptory writs ordering the release of additional water.
On appeal, the court held that an insufficient basis existed for the
issuance of the writs. The applicable statute states that the duty to distribute water arises only if "the volume of water in any... reservoir...
shall not be sufficient to supply the continual wants of the entire district.... ." The writs failed to discuss whether there was an amount of
water in any of the District's works that was "insufficient to supply the
continual wants of the entire district." Accordingly, the court found
that the writs failed to allege sufficient facts.
Next, the court addressed the underlying issue of mandamus, stating that when a duty is discretionary, rather than mandatory, mandamus cannot lie. The applicable statute states that "it shall be the duty
of the Board... to distribute... water... as they may in their judgment think best for the interests of all parties concerned." The court
quashed both writs, holding that this language effectively removed any
possibility of a mandatory duty on the part of the Board.
Finally, the court held that the United States, as owner of both upstream reservoirs, was an indispensable party to the action. All persons
whose interests are affected by a judgment or order are necessary and
indispensable. The court found the United States, whose interest in
both reservoirs was affected by the issuance of the writs, was absent
from the action.
Matthew Paulson

NEW YORK
Guglielmo v. Unanue, 664 N.Y.S.2d 662 (N.Y. App. Div. 1997) (holding that the plaintiff had no right to enforce covenant in third party
deed requiring minimum water level in nearby lake through a deed
containing no water rights).
Landowner brought an action against owners of a lakeshore tract
of land and asserted numerous claims directed at defendant's failure
to maintain a minimum water level in a nearby lake. Specifically,
plaintiff claimed that defendants wrongfully, and in violation of the
covenant running with the land owned by defendants, failed to maintain the dam that controlled the lake's water level thereby making it
impossible for plaintiff to use.
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In 1986, plaintiff purchased property near Tillson Lake intending
to use the nearby lake for recreation. Plaintiff focused on the 1975
deed and covenants from which defendants acquired their lakefront
tract, and which required the defendants to "forever maintain and
keep full of water at the present water level" the waters of Tillson Lake.
The covenant was "to run with the land" and further provided that
should "the dam [controlling the lake] become damaged, destroyed or
in need of repairs, it shall be repaired... promptly so as to restore and
preserve the present level of the lake." Additionally, plaintiff asserted
that defendants conspired to drain the lake and deprive him of his
right to use the lake for recreational purposes. Finally, plaintiff alleged that the defendants were acting maliciously, punishing plaintiff
for his successful opposition to defendant's development plans around
the lake.
Defendants, in compliance with a Department of Environmental
Conservation directive to repair the dam, drained the lake to institute
necessary repairs. However, following repeated acts of vandalism resulting in illegal filling of the lake, defendants emptied the lake and
reapplied for the fill permit. Defendants then commenced a third
party action against the previous owners of plaintiff's land, alleging
that they "falsely and fraudulently represented to plaintiff that the lake
was full of water and would remain that way." The trial court dismissed
the amended complaint for failure to state a cause of action. The appellate court affirmed.
The court held that the covenant upon which plaintiff based his
claim did not affect or benefit plaintiff's chain of title. Furthermore,
the court found that no portion of the lakeside tract was near plaintiffs parcel. Thus, plaintiffs deed contained no water rights or covenants concerning the water level of the lake.
Kedrin Hanscum

SOUTH DAKOTA
Steiner v. County of Marshall, 568 N.W.2d 627 (S.D. 1997) (holding
that a prescriptive easement against excessive water will not begin to
accrue until downstream water users suffer damage from water).
Four upstream landowners ("Landowners") sought to enjoin the
County of Marshall ("County") from obstructing the flow of water under Fort Road. Originally, the road was built with a seventy-two inch
culvert. In 1961, the road was raised eight feet and a thirty-six inch
culvert replaced the seventy-inch culvert. The road was located near
Cattail Lake, which remained dry until 1994 when unusual precipitation caused the lake to fill. As a result, the road began to act as a dam.
In 1995, flooding occurred upstream of Fort Road. The Landowners

